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the minds of the parties never met thereon, and the plaintiff can not 
be deemed to have assented thereto, and is not bound thereby.' 

"Judge Houghton, who wrote a separate opinion in the case con- 
curring in the result reached by the majority, bases his conclusion 
of liability upon the ground that the numbered check received by the 
plaintiff from the railroad company was a mere token to enable him 
to identify his baggage when called for, and that in no sense did he 
have any reason to believe that it embodied a contract exempting the 
company from liability or limiting the amount thereof. Upon this 
point his opinion states: 

" 'The business of checking hand baggage at railway stations has 
become a large and important one. It seems to me that any one in 
the ordinary course of business, checking his baggage at such a place, 
would regard the check received as a mere token to enable him to 
identify his baggage when called for, and that in no sense would he 
have any reason to believe that it embodied a contract exempting 
the bailee from liability or limiting the amount thereof. If the plain- 
tiff knew that the defendant had limited its liability to $10, either by 
his attention being called to it or otherwise, then, of course, the law 
would deem him to have assented to it, so that a binding contract 
would be effected. If he did not know it, I think the law imposed 
no duty upon him to read his check to find whether or not there 
was a contract printed thereon, or that he was guilty of neglect in 
not so reading it, because he had no reason to apprehend that a con- 
tract was printed thereon.' 

We think this statement of the law is sound and should control 
the case at bar." 



Carriers of Passengers — When Doctrine of Res Ipsa Loquitur Not 
Applicable. — In Union Traction Co. of Indiana v. Mann, 124 N. E. 
510, the Appellate Court of Indiana held that where the uncontra- 
dicted evidence showed that the street car on which plaintiff was 
riding was struck by a car following it, operated by another com- 
pany, the doctrine of res ipsa loquitur does not apply, but plaintiff 
has the burden of establishing negligence on the part of defendant. 

The court said in part: "In the case of Dresslar v. Citizens Street 
R. Co. (19 Ind. App., 383, 47 N. E., 651) this court said, speaking 
of such presumption: 'It arises in cases where there has been an 
accident to the train or car of such character as would not ordinarily 
happen when properly constructed and operated.' This seems to 
be the nearest the courts of our State have come to passing upon 
the question involved, but we are not without authority from other 
States. 

"In Stangy v. Boston, etc., Ry. Co. (220 Mass., 414, 107 N. E. 933), 
the plaintiff was a passenger upon defendant's car and was injured 
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by the breaking of the glass in the side windows of the car. The 
glass was broken by the collision of the car with a wagon in the 
street, and the court said: 'The evidence fails to show negligence 
on the part of the defendant. The case at bar is not within the 
doctrine of res ipsa loquitut. That doctrine does not establish lia- 
bility where a definite cause is clear on the evidence. It applies only 
when the cause, although unexplained, does not happen according 
to common experience without fault on the part of the defendant.' 

"In the case of Loehner v. North Chicago, etc., Co. et al. (116 111. 
App., 365), the plaintiff was injured while a passenger upon defend- 
ant's railway car by reason of the rear wheels of a coal wagon slipping 
and throwing the rear end of the wagon box in contact with the car. 
It was insisted that the fact that plaintiff was injured while a passen- 
ger in car of said defendant company raised, as against said carrier, 
a presumption of negligence. In considering this question the court 
said: "There is no doubt but such is the general rule. But there is 
a well-defined exception to this rule, namely, that where the ap- 
proximate cause, at least in part, was the act of a third person over 
whom the carrier had no control, the presumption of negligence from 
the happening of the accident does not arise, but the duty of proving 
the negligence of the carrier rests upon the passenger.' 

"In the case of Black v. Boston, etc., Co. (187 Mass., 172, 72 N E. 
970), which was an action to recover damages for personal injuries 
sustained while riding as a passenger upon one of defendant's cars, 
the court said: 'To recover, the burden was on the plaintiff to prove 
that the collision was caused by negligence of the defendant. In 
place of proving that so far as the proof went it showed that it was 
caused by the negligence of the driver of the car.' A peremptory 
instruction to the jury to find for the defendant was sustained. 

"In Long v. Penn. R. Co. (147 Pa., 343, 23 Atl., 459) it was said, 
speaking of the doctrine of res ipsa loquitur: 'This presumption arises 
not out of the character of the carrier, but out of the nature of the 
accident. The injurious accident must be connected with the appli- 
ances for transportation which are provided by the carrier, are under 
its exclusive care and control, and whose condition it is bound to 
know.' " 



Confessions — Contradicting Accused by Incompetent Confession. — 

In Cross v. State, 221 S. W. 489, the Supreme Court of Tennessee 
held that the accused who is a witness in his own behalf cannot be 
cross-examined as to an incompetent confession made by him. 

The court said in part: "This action of the trial judge is assigned 
as error, and we think both upon principle and authority this evi- 
dence was incompetent and highly prejudicial to the plaintiff in er- 
ror. The effect of its admission was to permit the State to prove 
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